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IN THE MATTER OF THE INSURANCE ACT, R.S.0. 1990,
o L. 8, . 268 and Regulation 283/95 there under;

AND IN THE MATTER OF THE ARBITRATION ACT,
8.0, 1991,¢. 17;

AND IN THE MATTER QF AN ARBITRATION

BETWEEN:

ZURICH INSURANCE COMPANY

Applicant

.m-

CO-OPERATORS INSURANCE COMPANY

Respondent

COUNSEL;

Keily Smith for the Applican
Mark K. Donaldson for the Respandent

ISSUES;

1, Is Zurich Insurance Company entitled 1o be reimbursed by Co-operator's Insurance

Compaiy for legal expenses Incurred by Zurich in defending & FSCO arbitration brought
by an injured claimant?
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DECISION;

1 Zuﬁchisnotcnﬁﬂedtobﬂeimbursedforﬂulcgﬂcomhincwred.

NG:

I, This maner was heard in the ¢ity of Toronto, in the provinee of Ontario on November 28,
2006,

FACTS & ANALYSJS;

This arbitration arises out of 8 motar vehicle accidont that oceurred on November 29, 2002. On
that dats the claimant, Carlton Brown, was involved in a single vehicle sccident whilo driving a
1895 Chrysler Neon owned by Connect Car and Truck Rentat. The police report Indicated that
the rental vehidewlnsmdbyZlu!chlnmmCompmy(“Zwich"). The claimant submittad
8 completed application for accident benefits to Zurich, who handled the claim urtil it was
finally sottled by way of a lump sum settlement in September 2006,

On January 30, 2003 Zurich served Co-operators Geperal Insurance Company (“Co-operators™)
with a Notice of latention to Dispute Between Ingurers taking the position that there was na valid
policy of insurance with Zurich and that the claimant was married to Lurene Brown, who hag a
valid motor vehicle lability poliey with Co-operatars at tha time of the accident. Co-operators
took the position that the claimant was a named Insured pursuant 1w Section 66(1)(b) of the
Stalutory accident beneflts schedule, That sectjon deems a person (o be a named insured if they

tented the vehicle for a period of mare than 30 days.
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In the fall of 2004 1 was appointed 1o arbitrate this priority dispute. In the fall of 2006 Zurich
settled Mr. Brown's claim on a full and final basis. By the time of the hearing of this dispute,
being November 28, 2006, the paries had resolved the main priority issus but the jssua of
whether Co-operators was required to pay the cost of Zurich's legal fecs lu defending the firm
pasty claim remained, and it i3 this isgye that | must now resolve,

The first paity claim WueventuaﬂysculedwithﬂwclﬁmminSmbetNOthtthalump
sum of $20,000 in addition to $12,204 in maedical expanses thas had already been paid By thig
time, howevier, Zurich had Spent zpproximately $49,873 defending the claimant’s accident
benefits claim. This involves two mediations, an arhitration and numepous pre-hearings and
leleconference calls. Co-operators does not dispute the amount of the legal bill, nor question
thm:ritwrmsonablointhecimmm Co-operatonsimplytakenhepmiﬁontmitis
at recoverable under the priority schome as it presently exists ia Ontacio.

The essence of Zurich’s argumemisﬂmtbyOctob:rzmorbmehzmsuthclamCo-
operatory sholddhavemlindthatdwywemﬁminpdorityand taken over the claim, If they
had done 50, Zurioh would nog have incurred the legal costs of defending the frst party claim.
Co-operatars argues that it Assumed responstbility for the accldent olnirm on & visk assessmeant ar

cost benefit analysis basis shortly before the schedujed hearing and the arbitrator hag no authority
to award the legal fees, Altematively, it takes the position that it is not appropriate in thig

instance,

In order to determing thig jsena it is necessary to bricfly review the facts of this case,



L 41bI3bOIIIS FP.979
ULi=31-cdar 11:1b trom:UUI IUN BRULK LLP 41boI3309ce 10:41

JA-03-07 09:38 Prop: V874 P o711 Job-ggy

At the time of the accident, the ¢laimant, Carlton Brown, appareutly produced a certificate of
insurance slip to the police showing Zurich as the insurer of the rental vehicle. Zurich
maintained that it did not have a valid policy of insurance on thag particular vehicle at the time of
the accident and as mentioned above, Co-operators insured Mr. Brown’s wifa. The priarity
question betarns more complicated as the marital status of M. Brown had to be clarified as wel]
aswhetbcrthmwasarenmlagmmemformonmenwdayn,uﬂifso. with whom, On
February 26, 2004, Carlton Brown was examined under oath with regard o his marital status ag
\velluthnpuﬁwhnofmewmulimhxdhgﬂwmmmm This resulted in 8 number of
undertakings being given and followed up on,

A further teleconference call with regard to the priority dispute wag held involving myself ang
counsel for Co-operatar’s and Zurich on January 4, 2005. At that time it was agreed that Mr,
Christopher Khan, the owner of the rental company fram which Mr. Brown rented the vehicle
should be examined under oath, %iswmcum-ymdearup issues of insurance coverags, ay
the rental agreernent was far from clear on a number of issues. Mr. Khan's examination was
originally schaduled for Masch 7, 2005, Me. Khap proved difficult to locate but was eéventually
located and 8 new cxamination dafe was set for July 6, 2005 and ] issucd a summons in that
regard. Mr. Khan did not attend at the examination and on Julyl 1, 2005 a further 1eleconforence
was hald at which tims, due to my busy schedule, a hearing date was set for November 48, 2006,

Between July 2005 and November 2006 there was some activity on the fle, including autemnpting
o locate signed copics of the rental agreement ang related mattors. A number of teleconferences

were held and on September 18, 2006 counsel for Zurich and Co-operators met in an atiempt to
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narrow the issues for the up coming arbitration, At that tima counsel for Zurich adviged counsel
for Co-operators that the fipst party claim had been settiod for g lump sum as indicated above,
Subsequent to the meeting, the parties were able 1o #gree 1o settle everything except the
reimbursement of Zurich®s logal faes spent in defending the first party claim.

Zurich claims that it s entitled to be reimbursed on the following grounds:

1. Regulation 283/95
2, Usjust enrichment
3. Restitution

Zurich submits thas Regulation 283/95 Bives an arbitzator the right to award the eost of defending
a first party claim. It points out that it is not claiming it*s costs of adjusting the claim but merely
the legal expenses tat it was Put 1o in defending ths firse pxty claim, It relies upon my decizion

Vawaness Mutya 3. Kingsway General Insurance Compan
(WeponeddccidondawdAptﬂd.ZOOS). Intbaxdecisionlmadudhﬁnctionbetwcenpdomy
disputcsmdlossuanxferdispummdlheldtMIME's, DAC's and surveillance could pe

recovercd in priarity disputes. In that casa | indioated thst arbitratars do, pursuant to Section 31
of the Asbitration Act, have the POWET to dispense cquitable relief and I did so, It is, in my view,
one thing to compensate a company for expending monies to determing if 8 person is medically
entitled to the benefits by having an IME or DAC. It i still another matter to extend this

principle to the legal costs associated With a hearing.
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[accept that an arbitrator doss have the equitable jurisdiction to order legal costs in the
dppropriate case, whethar it {g by way of the doctrine of unjust enrichment or restitution. It is, in
my view, however, only to be used in the most extreme of cases, The priority dispyte system,
legislated by way of Section 268 of the Insurance Act and Regulation 283/95 was developed to
provide a quick, efficient and relatively inexpensive mathod of resolving disputes between

insurers. Ad M. Justico Sharpe of the Ontario Court of Appeal noted in Kingsway Genera) vg.
Wawanosh (2002) 58 O.R. (3*) 251

Regulation 283/95 etz out i precige and specific termg 2 scheme
for resolving disputes betwean insurers, Insurers are entitled t
assume and rely upon the requirement for compliance with these
provisions, Insurers subject to this regulation are sophisticated
litigatas who deal with thege disputes on a daily basis. The scherge
applics to & apeeific typs of disputs iavolving a limited number of
parties who find thamsclves regularly involved in disputo with
each other, I this context, it seems 1o me that clarity and certainty
of application are primary concern. Insurers need to make
appropriate docisions with regpact to condueting investigations,
estblishing reserves and mainteining records. Given this
regulatory setting, there is little room for creative interpretation of
for carving out judicial Exceptions designed with the equities of
particular cases.......given the nature of these disputos and the
disputants, as | have said, the dominate consideration must b
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clarity and certainty to ensure predictable and efficient scheme of
dispute resolution.

While these comments were made in 2 case involving the notice provisions of Regulation
283/95, 1 am of the view that the same epproach should be applied to the Regulation &s & whele.
The intent of the legislature was to creste a quick, efficient and predictable dispute resofution
scheme. To allow for legal costs incurred in fivst part disputes to be recovered regularly in
priority disputes could lead to an almost endless examination of accounts and their
reasonablencas, While this may seem unfair, 45 one insurer hag incurred the cast handling of a
case that the otber insurer was ulvimately responsible for, it should bo remembered that in the
nmcmmamkwernmybcthnbcmﬂciuy.

In thig particular cago [ am not persuaded that I shoyld exercisc my equitable jurisdiction whether
it be with regard to unjust enrichment or restitution, This js nat a case whore Co-operators just
ignored the claim and simply waited until Zurich had Inmredall!h:expensmmdt_hanmeed
to settle tha claim. * Co-operators investigatced the matter and shortly before the hearing mads a
cost benefit or risk analysis and agreed to paytheamount!hathadmwbeeomecmaln. ax it had
been settied by Zurich for  relatively small amoust,

Nothing in my decision should be read 1o mean that there is no situation where such legal

expenses are recoverable. In the ordinary course, for reason expressed above, thase costs are not
10 be rccovered. There may be situations, however, where an insurer deliberated refusos to

Becept priority, simply to avoid expenses. They do so at their peril,
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In my view, there are valid poliey reasans for such legal costs not to be recoverable In thi case
and accordingly Zurich is not entitled to be compensated for them.

lulheevemtha!thcparﬂasmmmbletoawonmeissueot‘mmImaybcspokento.

Dated this 5 day of January 2007.

ones
rbivrator



