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1. Introduction and Overview

[1] ~ Mr. William Higgs was injured in 2 motor vehicle accident and received statutory
accident benefits. There is a dispute between Kingsway General Insurance Company and
Gore Mutual Insurance Company as to which is responsibic to pay the benefits.
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[2]  Parting company with precedent and a line of authorities that begins with 4xa
Insurance v. Marke!l Insurance Company of Canada (Arbitrator Fidler, December 9,
1996), aff'd [1997] O.J. No. 2186 (Gen. Div.), Arbitrator Kenneth ). Bialkowski ruled
that Kingsway General should pay. It now appeals.

[3]  The appeal concerns the interpretation of s. 66 (1) of the Statutory Accident
Benefits Schedule, Ont. Reg. 403/96, cnacted pursuant to the Insurance Act, R.8.0. 1990,
c. 1.8, and the correctness of the precedent established by Axa Insurance v. Markel
Insurance Company of Canada, supra, which is now almost 14-years old and an
authority regularly followed by arbitrators.

[4]  For the reasons that follow, I conclude that Axa Insurance v. Markel Insurance
Company of Canada, supra, is wrong and it should not be followed. Arbitrator
Bialkowski's award was correct, and, accordingly, Kingsway General’s appeal should be
dismissed.

[S]  Thesc rcasons are being released with my Reasons for Decision in Security
National Insurance Company v. Markel Insurance Company, 2010 ONSC 5309, which is
another appeal in which I rule that the dxa Insurance v. Markel Insurance Company of
Canada decision is wrong. The appeals were arpued together, and their Reasons for
Decision should be read together.

2. Factual Background

[6] Mr. William Higgs is an Ontario resident. In Fcbruary 2008, he was injured in a
single tractor-trailer motor vchicle accident while he was driving in the State of
Pennsylvania.

[71 At the time of the accident, Mr. Higgs was working as a self-employed owner-
operator for Trowbridge Transport Limitcd. He had worked in this capacity since 2002,
when he entered into the first of a series of Owner-Operator Agreements between his sole
proprietorship, “Bill Higgs and Sons” and Trowbridgc.

[8]  Under the Owner-Operator Agreement, Mr. Higgs was obliged to equip his
vehicle in accordance with Trowbridge’s standards. He was responsible for maintenance
of the vehicle, and Trowbridge was responsible for maintenance of any trailers.
Trowbridge agreed to obtain insurance on Mr. Higg's vehicle. Under the agreement, there
were restrictions on the use of substitute drivers for the vehicle. Passengers were not
permitted without Trowbridge’s approval. Under the agreement, Mr. Higgs was subject to
drug-testing and the agreement could be terminated if he failed a drug test or refused to
take one.

[9]  Atthe time of signing the 2008 Owner-Operator Agreement and at the time of the
accident, Mr. Higg’s registration of his business name had been expired since August
2007. He remained a self-employed person who had contracted with Trowbridgc.

[10] At the time of the accident, Mr. Higgs owned the tractor that he was operating.
The tractor was plated in the namc of Trowbridge, and Trowbridge had obtained vehicle
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insurance on the tractor from Kingsway General. The tractor was a scheduled vehicle on
a Kingsway Policy, and Mr. Higgs was a listed driver on the policy. He, however, was
not a named insured under the policy.

[11] At the time of the accident, Mr. Higgs was the named insured in an automobile
insurance policy issued by Gore Mutual for a 1996 Oldsmobile automohbile.

[12]  After the accident, Mr. Higgs applied to Kingsway General for accident benefits,
and Kingsway General served Gore Mutual with a Notice of Dispute Between Insurers. It
took the position that Gore Mutual was the insurer liable to pay the accident benefits,

[13] Gorc Mutual disagreed, and Kingsway General commenced an arbitration
proceeding, which was heard by Arbitrator Bialkowski. The arbitration was heard based
upon written submissions, briefs of authorities, an Agreed Statement of Facts, a Joint
Document Brief, and transcripts of Mr. Higgs examination under oath.

[14] The crucial issue to be determined on the arbitration was the interpretation and
application of 5. 66 (1) of Ont. Reg. 403/96 (Statutory Accident Benefits Schedule —
Accidents On or After November 1, 1966), which states, with my emphasis added:

66 (1) An individual who is living and ordinary resident in Ontatio shall be
deemed for the purpose of this Regulation to be the named insured under
the policy insuring an automobile at the time of the accident if, at the time
of the accident,

(a) the insured automobile is being made available for the individual’s
regular use by a corporation, unincorporated association, partnership,
sole proprietorship or other entity; or ....

[15]  Arbitrator Bialkowski held that Mr. Higgs was a “deemed named insured” under
s. 66 (1) because the tractor was made available to Mr. Higgs by: (a) the sole
proprietorship of Bill Higgs & Sons, or (b) an other entity; namely the joint venture
comprised of Bill Higgs & Sons and Trowbridge under the owner/operator agreement.

[16] In regards to the interpretation and application of s 66 (1),
Arbitrator Bialkowski stated:

I am satisfied that the legislative intent of Section 66 (1) of the SABS and its
predecessor, Section 91(4) of the SABS, is to place the truck insurer in
priority to the individual's private automobile insurer in circumstances
where the accident occurred involving the truck in the course of the
commercial arrangement between the partics.

[17] As already noted, Kingsway General appeals the award of the arbitrator. The
Arbitration Agreement provides for a right of appeal to a single judge of the Superior
Court on an issue of law or an issue of mixed fact and law.
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3. Standard of Review

[18]  On an appeal from an arbitration award in a priority dispute under the Insurance
Act, R.S.0. 1990, c. 1.8 between insurer companics, the standard of appellate review is
correctness in relations to questions of law and reasonableness in relation to questions of
mixed fact and law. See Zurich Insurance Co. v. Personal Insurance Co., [2009] O.]. No.
2157 (S.C.}J.), in which Justice Brown undertakes a comprehensive and very helpful
review of the case law. See also Oxford Mutual Insurance Co, v. Co-operators (2006), 83
O.R. (3d) 591 (C.A)).

[19] In the analysis that follows, I intend to apply the correctness standard because the
attack and the defence of the arbitrator’s award respectively focused on his application of
legal principles and on the arbitrator’s intcrpretation of the rcgulations under the
Insurance Act.

4. Analysis

[20] To use the language of 5. 66 (1) of Ont. Reg. 403/96, the decisive issue in the
arbitration was whether the insured tractor in which Mr. Higgs was an occupant was
“being made available for [his] regular use by a corporation, unincorporated association,
partnership, sole proprietorship or other entity.” If the vehicle was being made available
by one of these entities, then pursuant to s. 66 (1), Mr. Higgs would be deemed to be the
named insured under the policy insuring the tractor.

[21]  Arbitrator Bialkowski decided that the tractor was being madc available by a sole
proprietorship or that it was being made available by another entity, a joint venture, and,
accordingly, he concluded that Mr. Higgs was a deemed named insured under the
insurance policy issued by Kingsway General for the tractor.

[22] Kingsway General appeals Arbitrator Bialkowski’s award, and it submits that
there was no “other entity” and relying on the authority of AXA Insurance v. Markel
Insurance Co. of Canada, supra, it submits, that under s. 66 (1) of Ont. Reg. 403/69, an
individual who carries on business as a sole proprietorship cannot have his or her vehicle
made available to himself or herself. The corollary of this submission is that under s. 66
(1), a sole proprietorship can make available a vehicle only to someone other than the
individual who is the sole proprietor.

[23]  Tconfess that I found Kingsway General’s submission as to the intcrpretation of s.
66 (1) of Ont. Reg. 403/69 to be odd because [ saw no reason why under s. 66 (1) of the
regulation, a sole proprietor could not or should not be able to make a vehicle available to
himself or herself,

[24] The oddity of Kingsway General’s interpretation was demonstrated to me by
several examples I posed to counsel during the argument of the appeal. I posed the
example of a father owning a truck and operating a cartage company as a sole
proprictorship in which the father employed his son as a co-driver. If the father and son
were injured in a motor vehicle accident, then following the authority of AXA Insurance
v. Markel Insurance Co. of Canada, supra, the son - but not the father - would be a
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deemed named insured under the truck’s insurance policy. In contrast, if the father
incorporated his business, then both the father and the son would qualify as a deemed
named insured under the truck’s insurance policy. (See AXA Insurance Company v.
Markel Insurance Company of Canada (Arbitrator Fidler, December 18, 1998), rev’d
[1999] O.J. No. 5724 (Gen. Div.), restored [2001] O.J. No. 294 (C.A))

[25]  The result of a sole proprietor being disqualified from making a vehicle available
to himself or herself is, however, indeed supported by the award of Arbitrator Fidler in
AXA Insurance v. Markel Insurance Co. of Canada, supra, which award was upheld by
Justice Day on appeal.

[26] In that case, Mr. lakovenko owned a GMC tractor, and as an independent
contractor, he entered into an owncr/opcrator agreement with Canada Transportation
Systems Corp. (“Canada Transport™). Under the owner/operator agreement, Canada
Transport would provide loads and pay Mr. lakovenko to transport them. The tractor's
plates were owned by Canada Transport, and it insured the tractor under a policy with
Markel Insurance. Mr. lakovenko, however, was not a named insured under the Markel
Insurance policy. While driving the tractor, Mr. lakovenko was involved in an accident
and was injured. At the time of the accident, he was a named insurcd under a policy for
his own personal vehicle issued by AXA Insurance.

[27] AXA argued that Canada Transport had madc the vehicle available to Mr.
lakovenko. Arbitrator Fidler disagreed, and he held that Mr. lakovenko had made the
vehicle available to Canada Transport and that he was not a named insured. The
explanation for Arbitrator Fidler’s conclusion is found in the following two passages
from his award:

Based on the facts and circumstances of this case, I do not feel that [Canada
Transport] is making this vehicle available for Mr. Iakovenko's regular use.
I agree with the submission made by Mr. Wilson that it is Mr. lakovenko
that is making the vehicle for use by [Canada Transport]. .... I therefore find
that Mr. lakovenko is not a named insured under the Markel policy as
defined in Scction 91 (4) [the predecessor to what is now s. 66(1)].

Unfortunately, the decision that [ have come to does not result in a common
sense solution to this problem. It troubles me that when a truck driver has an

accident while operating his truck in the course of transporting goods
pursuant to an owner/operator agreement, that e should have to go back to
his personal insurance to claim, when his personal vehicle had nothing to do
with the accident. It appears that an attempt is being made to require the
msurer of the vehicle that was actually involved in the accident, particularly
in a commercial situvation to be responsible for the accident benefits.
Unfortunately the problem appears to be in the wording, particularly of
section 91 (1). If the intention is as I suspect, then a change in the wording
is required. I make my decision based on the wording that is before me.
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[28]  As appcars, Arbitrator Fidler felt driven by the language of what is now s. 66 (1)
of the Regulation to the conclusion that when there is an ownctr/operator agreement, the
driver of a vehicle that is owned by the driver cannot be a deemed pamed insurer,
apparently because the driver makes the vehicle available to the transport company
which, in turn, does not make it available to the driver of the vehicle. Tn the result, an
individual who is a sole proprietor cannot make available a vehicle to himself or herself.

[29] I, however, see nothing in the language of what is now s. 66 (1) that forces this
conclusion that troubled Arbitrator Fidler, In my opinion, there is no problem in the
wording of the Regulation, which can be taken litcrally or for its plain meaning. There is
no reason to exclude, exempt, or disqualify a sole proprietor from being able to make a
vehicle available to himself or herself,

[30] Tt is worth noting here (as Arbitrator Samis noted in Security National Insurance
Company v. Markel Insurance Company (November 20, 2009), the companion award
under appeal) that the decming provision applies if’ the vehicle that is the subject of the
contract of insurance is made available to an individual for rcgular use by the sole
proprietorship or other entity regardless of whether that sole proprietor or other entity is a
named insured under the policy of insurancc on the vehicle.

[31] As a matter of legal status, a sole proprictorship has no legal status separate from
the individual who is the sole proprietor. An individual, amongst other things, has the
capacity to employ himself or herself and to convey his or her own property to himself or
herself, which is a way of conveying property in joint ownership or of severing a joint
ownership. An individual can in some circumstances contract with himself or herself. For
instance, a partner can purchase or sell goods and services to his or her partnership. There
is no necessary reason to conclude that an individual cannot make a vehicle he or she
owns or possesses available to himself or hersell 5o as to qualify as a deemed named
insured under s. 66 (1) of Reg. 403/96. Keeping in mind that under s. 66 (1), a
corporation, which is a legal fiction and docs not cxist in nature, can make an insured
vehicle available, there is no reason to conclude that a sole proprietor, who actually exists
as an individual and can make a vehicle available, cannot as a rulc of law make it
available to himself or herself,

[32] In my opinion, Arbitrator Fidler was wrong, and Justice Day in very short Oral
Reasons was wrong in establishing a rulc or interpretation that a sole proprictor cannot

make his or her own property availablc to himself or herself. To be fair, both Arbitrator
Fidler and also Justice Day seemed to have focused their attention on whether Canada
Transport made the insured vehicle available 1o Mr. Iakovenko, and there is nothing
erroneous in their making what is largely a fact-bascd determination that Canada
Transport did not make the insured vehicle available to Mr. Iakovenko. Their error arises
in concluding without any explanation that the insured vehicle could not be made
available by Mr. lakovenko who was a sole proprietorship to himself, which is a question
they beg but actually do not ask and answer.

[33]  The vehicle was available for Mr, Jakovenko to use - he was using it at the time of
the accident - but Arbitrator Fidler would have it that making the vehicle available to Mr.
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lakovenko was something that did not and could not occur because Canada Transport as a
factual matter did not make it available and Mr. Iakovenko as a sole proprietorship was
legally incapable of making the vehicle available to himself. In my respectful opinion,
however, that is not a conclusion that is driven by the language of what is now s. 66 (1)
of the Regulation,

[34]  Retuming to the case under appeal, there is, therefore, no error in Arbitrator
Bialkowski’s ultimate conclusion that Mr. Higgs as a sole proprietor could and did make
his insured tractor available to himself and thus by the operation of s. 66 (1) of the
Regulation, he was deemed to be a named insured under the policy for the insured tractor.

[35]  While I see no error in his ultimate conclusion, I do not, however, agrec with
Arbitrator Bialkowski’s argument to distinguish the AXA Insurance v. Markel Insurance
Co. of Canada line of authorities. He reasoned that those cases were different because
they involved an individual making a vehicle available to a hauling company while in the
case before him “the owner/operator contract was between a sole proprictor and the
hauling company.” The problem with this reasoning is that from a contract law
perspective, a contract with a sole proprietor is a contract with an individual. A sole
proprictorship is in law the individual who is the sole proprietor. Where Arbitrator
Bialkowski was correct was in arriving at the ultimate conclusion that a sole propri¢tor
making a vehicle available to himself was not disqualified from the scope of's. 66 (1).

[36] Arbitrator Bialkowski felt constrained to Justify his decision by reviewing the
caselaw that considered what is now s. 66 (1) in the years that followed the decision in
AXA Insurance v. Markel Insurance Co. of Canada, suprq, and by undertaking an
analysis of what the Legislature must have intended when it enacted the regulation.

[37] 1 will undertake a similar analysis of the casc law, but it is the long route to arrive
at what, in my view, is a straightforward, common sense, and plain meaning
interpretation of s. 66 (1).

[38] In the case at bar, thc appellant, Kingsway General criticized Arbitrator
Bialkowski for interpreting s. 66 (1) in light of his conclusion that the Legislature
intended s. 66 (1) and its predecessor to make the commercial insurcr responsible for
accident benefit claims arising from the commercial opcration of the vehicle.

[39] - In his award, Arbitrator Bialkowski statcd: “When one considers the Tegislative
intent of Section 66 (1) of the SABS, it only makes sense to treat the commercial
partnership created by the owner/operator as an “other entity,” Kingsway General’s
criticism, which was cchoed by the respondents, Markel Insurance in the companion
appeal, was that this inferred legislative intent is not consistent with the language of s. 66
(1). In my opinion, however, it is not necessary to speculate what the Legislature
intended from a policy perspective in allocating or distributing responsibility between
insurers. Whatever were the Legislature’s policy intentions, therc is no reason to read into
the language and application of s. 66 (1) an exclusion or disqualification for sole
proprietors who make a vehicle available to themselves in the course of their own
business.
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[40] Tuming to the case law, four cases have followed AXA Insurance v. Markel
Insurance Co. of Canada, supra, in quite similar factual circumstances; namely: there
was a sole proprietor owning a vehicle which he was using for carry loads for a
corporation with which he had contracted pursuant to an owner/operator agrcement; the
corporation owned the vehicle’s licence plates; the corporation had insured the vehicle;
the sole proprictor was not a named insured in the corporation’s insurance policy; the sole
proprictor had insurance on another vchicle that was used for personal use; and the issue
was whether the sole proprietor was a decmed named insured in the policy covering the
vehicle that was in the accident. The four awards are: (1) Markel Insurance Company of
Canada and State Farm Mutual Automobile Insurance Company (Arbitrator Hudson,
March 31, 2000); (2) AXA4 Assurance Company and ING Insurance Company of Canada
(Arbitrator Samis, May 25, 2006); (3) Certas Direct Insurance Company and Insurance
Corporation of British Columbia (Arbitrator Novick, June 2009) and (4) Security
National Insurance Company and Markel Insurance Company (Arbitrator Samis,
November 20, 2009).

[41]  In each of these cases, the same pattern emerges. The arbitrator asks whether the
sole proprictor has madc the vchicle available to a corporation with which he was
contracting or whether it is the corporation that has made the vehicle available to the sole
proprietor. With one exception (the companion appeal), after concluding that the
corporation was not making the vebicle available to the individual who is the sole
proprictorship, the arbitrators in these cases, never asked the question of whether the sole
proprictor might be providing the vehicle to himself. With no exceptions, the arbitrators
in these cases read into s. 66 (1) of the Regulation the impossibility of a sole proprietor
making a vehicle available to himself or herself.

[42] In Security National Insurance Company and Markel Insurance Company
(Arbitrator Samis, November 20, 2009), the companion appeal, Arbitrator Samis does ask
the question of whether the insured vehicle was being madc availablc to the individual,
(Mr. McKerchar) by a sole proprietorship, (Mr. McKerchar). While Arbitrator Samis
acknowledges that in the real world of facts this is arguable, he concludes that in the
world of 5. 66 (1) of the Regulation, this is not possible. Thus, he states in his award:

There are facts in this case which would support, 10 some extent, an
argument that the vehicle was made available by McK by the Tidy Scott
[Mck’s sole proprietorship]. It was also argued that the vehicle was made

available to Mck by a joint venture between The Tidy Scott and Pinnacle
Transport.

In terms of the case I am asked to read section 66 (1) of the regulation as if
the vehicle was being made available for Duncan McK’s use by Dun¢an
McK/The Tidy Scott. This puts a strain on the wording of the regulation that
it cannot reasonably bear in a contextually scnsitive analysis. The regulation
directs us to look for a relationship between two parties, where one, an
entity has dominion and control over the vehicle, and makes the vehicle
available to another, an individua).
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I am driven to look at the true esscnce of the relationship in this matter, The
principals, for various business reasons, have chosen to structure their
relationship with various formalitics. I am not required by the regulation to
look at those formalities but T am required to look at what is, in fact, the
transaction, and what is being made available. In my view, I should look to
the true essence of the transaction 1o dctermine whether this vehicle was
being made available for McK’s use by a sole proprietorship or other entity.

[43]  In my respectful opinion, a major fallacy in the rcasoning in this passage is that s,
66 (1) of the Regulation does not direct one to look for a relationship between two
parties. Rather, it creates the possibility of relationships existing between entities that it
acknowledges to exist. The regulation directs one to accept rclationships as existing
between individuals and unincorporated associations, partnerships, sole proprictorships,
or other entitics, such as joint ventures, even though unincorporated associations,
partnerships, sole proprietorships, or other entitics are not in and of themselves legal
entitics scparate and apart from the individuals that comprise the unincorporated
associations, partnerships, sole proprietorships, or joint ventures, etc.

[44] Whats. 66 (1) does is it treats all types of busincss organization as if they were a
legal entity. It is a legal conceit or legal fiction that makes an entity of a corporation when
in the real world the only entity is the shareholder that is the mind and body of the
corporation. It is s. 66 (1) that acccpts that a sole proprietorship can be an entity just like
a corporation can be an entity.

[45] In Security National Insurance Company and Markel Insurance Company,
Arbitrator Samis statcs that it would be completely artificial to construe the role of The
Tidy Scott as anything other than the rolc of Duncan McKerchar. However, if Mr.
McKercehar had incorporated the Tidy Scott, it cqually could be said that the role of The
Tidy Scott Incorporated would be the role of Duncan McKerchar. Section 66 (1) of the
Regulation directs that unincorporated associations, partnerships, sole proprietorships, or
other entities be accepted as entities in the same way that corporations are accepted as
entities,

[46] If we change onc fact in all of the four awards to make the driver who was injured
in the insured vehicle the employee of the sole proprietor rather than the sole proprictor
himself, then some corporation, unincorporated associations, partnerships, sole

proprietorships, or other entities will have made the insured vehiclc available to that
employee and 5. 66 (1) will then deem that employce a named insured. Section 66(1)isa
legal artifice, and it is no more artificial to admit the possibility that a sole proprietor can
make a vehicle availablc to himsclf than it is to accept that a sole proprietorship can make
a vehicle available to anyone.

[47] The above analysis does not conflict with several arbitration awards that have
concluded that individuals who are not cngaged as business are not other entities within
the meaning of s. 66 (1). See for example, The Co-operators Insurance Company v. M.J,
Oppenheim in his quality as Attorney in Fact in Canada Jor Underwriters, Members of
Lioyd’s of London, England (Arbitrator Jones, August, 2002) aff’'d Superior Court of
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Justice (unreported, November 27, 2002, Mesbur, J.). The purport of these awards is that
the entities referred to in s. 66 (1) must be a form of busincss organization, Thus, a
mother regularly making a vehicle availablc to her son is not an “other entity™ within the
meaning of s. 66 (1). See State Farm Mutual Automobile Insurance Company v.
Kingsway General Insurance Company (Arbitrator Samis, October 20, 1999).

[48]  The above analysis also docs not conflict with 7D General Insurance Company v.
Pilot Insurance Company (Arbitrator Torric, May 31, 2007), which award expanded the
organizations within the meaning of s. 66 (1) to a family employing a nanny and making
a vehicle regularly available to her for family tasks.

[49]  The above analysis, however, does not depend on these awards which discuss the
scope of s. 66 (1) of the Regulation, The case at bar is about whether a sole proprietor
that makes a vehicle available to himself or herself as part of its busincss affairs is outside
the scope of 8. 66 (1) and these other cases about 5. 66 (1), while interesting, are not
dispositive and while T do not disagree with them, I do not rely on them.

[50] I conclude that Arbitrator Bialkowski made no error in concluding that the sole
proprietorship, Mr. Higgs,56 made the insured vehicle available to the individual that is
Mr Higgs and that under s. 66 (1) of the Regulation, he is a deemed named insured.

[51] My conclusion on the sole proprietor issue mcans that for the purposes of this
appeal, it is not necessary for mc to rule on the correctness of Arbitrator Bialkowski’s
alternative rationale that the vehicle was made available by a joint venture comprised of
Mr. Higgs (the individual) and Trowbridge. Assuming a correctness standard of appellate
review, if Arbitrator Bialkowski was incorrect, or assuming a reasonablencss standard of
appellate review, if his holding was unreasonable, it would not help Kingsway General in
its appeal because the solc proprietor rationale supports the award.

[52] Nevertheless, I will say that, in my opinion, 4 joint venture for business purposes
may be an “other entity” for the purposes of s. 66 (1) and, therefore, Arbitrator
Bialkowski’s alternative rationale is reasonable and without any reversible lcgal crror.

5. Conclusion

[53]  For the above reasons, T dismiss the appeal. If the parties cannot agree about the
matter of costs, they may make submissions in writing beginning with Gore Mutual's
submissions within 20 days from the release of these Reasons for Decision, followed by
Kingsway General’s submission within a further 20 days.

[54]  Finally, I wish to thank counsel in this case and in the companion case for their
helpful and well-presented arguments.

?M"S

Perell, J,

Released: September 27, 2010
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